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TAXATION OF INSURANCE PREMIUMS 


The argument that the taxation of insurance premiums is 
wrong in principle is skillfully developed in an article entitled 
“The Tax on Life Insurance Premiums—Is It Defensible?”, 
written by Arthur W. Fulton and appearing in the October 
issue of TAXES—The Tax Magazine. In the belief that 
this instructive article will be of interest to all insurance men, 
we have made the following summarization of its contents: 


Taxing of Premiums Is Wrong in Principle 


Taxation of insurance premiums was inaugurated soon after 
the various states established insurance departments to regulate, 
control and supervise the business of insurance. These taxes 
were originally levied to cover the expenses of state a 


Please Route to: of the insurance business for the benefit of the policy-holders, 


but are now almost entirely levied for general revenue pur- 

oses. The tax should be limited to an amount which would 

necessary to pay the cost of regulation and supervision of 
the business. 


Social Security 


The nation has entered upon a system of taxation to provide 
social security. The object is to better the lot of the worker, 
to provide security from economic loss because of age, un- 
employment, and other contingencies. The worthiness of this 
objective may be conceded, but it is not consistent to place 
heavy tax burdens upon voluntary individual efforts to pro- 
vide through means of insurance protection to themselves, 
their families, and often the public itself, against misfortune 
that might befall the policy-holders. If it were not for the 
contributions paid annually by the 65,000,000 policy-holders 
to provide themselves with insurance to alleviate the burden 
of losses they might sustain, enormous burdens would be placed 
upon the residents of every community, 


Relief from Taxation 


The question naturally arises as to whether relief from the 
tax could be accomplished by informing the policy-holder that 
but for the tax his refunds of premium could be —_— or his 
insurance could be furnished him at a lower rate. owever, 
policy-holders are not organized, and without organization their 
efforts toward relief would not be effective. It may be deemed 
Utopian to dream of obtaining even a decrease in premium 
taxes, but if the companies were to educate the policy-holders 
and the public generally as to the iniquity of this form of 
taxation and follow up by introducing in the legislatures bills 
to reduce or repeal this tax and substitute fees to cover cost of 
supervision, it might have the effect of stopping the continual 
effort of legislators to increase the tax. It might have a whole- 
some effect if the companies would take the offensive in the 
fight to protect the funds held in trust for the policy-holders. 
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% FIRE AND CASUALTY 


Innocent Purchaser.—An assignee of fire insurance proceeds 
was protected against the claims of garnishment creditors 
of the assignor, where such assignment was made to the 
assignee for valuable consideration without any knowledge 
or notice on his part of a fraudulent intent to delay or 
defraud creditors of the assignor. (National Liberty Insur- 
ance Co. of America v. Mercur, U. S. Dist. Ct., S. D. Tex.) 

{ 300,175. 


Failure to Inspect Policy.—The failure of an insured to read a 
robbery policy issued by an insurer, and discover a mistake 
before accepting the policy, was not a violation of the posi- 
tive duty which the insured owed the insurer, and therefore 
was not such negligence as would bar the complainant’s 
right to reformation. (Commercial Casualty Ins. Co. v. 
Hosey, Ala. Supreme Ct.).. .§ 300,174. 


Sufficiency of Evidence.—Where there was no direct evidence 
as to the cause of an explosion resulting in the death of 
plaintiffs’ decedent, the introduction of indirect evidence 
showing that the explosion was caused by a static spark 
generated by gasoline running through a hose controlled 
by the defendant's employee, was sufficient to sustain a ver- 
dict in their favor. (Weaver v. Shell Co. of California, Cal. 
Dist. Ct. App.). . .§ 300,176. 


% NEGLIGENCE 
(Other than Automobile) 


“Bean Shooter”.—Plaintiff was injured when the son of de- 
fendant struck him in the eye with a flattened-out BB shot 
propelled by a “bean shooter”. Plaintiff was only entitled 
to recover damages for the inconvenience and discomfort 
caused by being confined to bed for 42 days, the slight pain, 
and the worry for a short period of time over the possi- 
bility of pare 2 eye. (Van Hoose v. Wray, La. Ct. of 


App.) . . .{ 400, 


Explosion of Dynamite Cap.—Plaintiff, a minor, was injured 
when he entered a frame building on defendant’s property 
and found a dynamite cap which he lighted and which 
exploded in his hand. Defendant was liable in damages 
for the injuries, as the conduct of its servant in placing a highly 
dangerous explosive, unguarded and unsecured, in an open 
frame building where it was apparent that children would 
play, was an act of wanton negligence. (Patsy Oil & Gas 
Co. v. Odom, Okla, Supreme Ct.).. .{] 400,767. 


Defective Porch.—Plaintiff sought to recover damages for 
personal injuries received when she fell through the back 
— of the dwelling house of her employer. Defendant 

ad entered into a contract for the sale of the building, but 
there was no evidence tending to show that the vendee had 


complied with any of the terms or conditions of the con- 
tract. Under such circumstances defendant was liable for 
the injuries sustained, even though plaintiff's employer was 
a lessee of the vendee in possession, since defendant was 
the lawful owner of the property and responsible for its 
condition. (Warren v. Metropolitan Life Ins. Co., La. Ct. of 
App.) . . .{ 400,765. 


Unwholesome Food.—Plaintiff alleged that he became violently 
ill as the result of eating a meat product of defendant’s 
manufacture. The trial court erred in denying defendant’s 
motion for a new trial, as the circumstances relied upon to 
support the verdict for plaintiff failed to preponderate to the 
theory that the sickness was caused by unwholesome food 
rather than to any other theory or cause for the resultant 
condition. (Armour & Co. v. Gulley, Ga. Ct. of App.) 

{ 400,762. 


Fall into Elevator Shaft.—Plaintiff sustained injuries as the 
result of a fall into a freight elevator shaft adjacent to the 
rear entryway to defendants’ hotel. The evidence showed 
that at the time of the accident the automatic lock on the 
elevator door was not functioning. Under the doctrine of 
res ipsa loquitur, proof of the fact that the accident resulted 
from a defect in a mechanical device within the control of 


the defendants and which could not have occurred but 
for such defect, raised a presumption of negligence sufficient 
to require the submission of the case to the jury. (Rudolph 
v. Elder, Colo. Supreme Ct.)...{ 400,772. 


Stores and Shops.—Plaintiff was injured while a customer jn 
defendant’s store when he stepped upon a portion of the 
floor which had been recently mopped with soapy water by 
an employee of defendant. On the issue of negligence, as 
well as upon the issue of contributory negligence, there 
was a conflict in the evidence so that the case was properly 
submitted to the jury. (Simpson v. Mary Lee Candies, Inc, 
Ohio Ct. of App.). . . J 400,776. 


Irrigation Ditch.—Plaintiff sued to recover for damage to his 
lettuce crop caused by defendant’s irrigation ditch over- 
flowing because of the accumulation of debris that clogged 
a culvert. There was no evidence that defendant had any 
actual knowledge that there was anything in the ditch 
which would cause the culvert to become stopped up, or 
that defendant failed at reasonable intervals to have its 
ditches inspected. The trial court was directed to render 
judgment for defendant as the evidence was insufficient to 
show that defendant’s negligence was the cause of the 
injury to plaintiff's property. (Salt River Valley Users 
Association v. Blake, Ariz. Supreme Ct.).. . | 400,775. 


Property Damaged.—Plaintiffs sued to recover for damages 
alleged to have been caused by defendant in raising the grade 
of a highway. Evidence was introduced to show that a drain 
for water was filled by dirt washing from the road-bed 
after the grade of the highway was raised. This evidence 
was admissible on the issue of showing that the fair cash 
market value of the residential property of plaintiffs had 
been damaged by what was done by defendant. (State 
Highway Commission v. Corley, Miss. Supreme Ct.).. 
{ 400,761. 


Product Liability—While employed as a clerk in a restaurant 
which dispensed a beverage purchased exclusively from 
defendant, plaintiff suffered a severe cut in the palm of 
her left hand as the result of a bottle of the beverage 
exploding. Evidence that bottles were used repeatedly 
over a period of years without being tested and that crates 
of the beverage were customarily handled roughly by de- 
fendant’s deliveryman made a case for the jury on the 
issue of negligence. (Coca-Cola Bottling Co. of South Pitts- 


burg, Tenn. v. Conner, Tenn Ct. of App.).. .] 400,763. 


Street Car Passenger.—-Plaintiff was injured while riding on 
the steps of defendant’s street car when he prepared to 
alight at his destination. The trial court granted defend- 
ant’s motion for a directed verdict on the ground that 
plaintiff violated a municipal ordinance by riding on the 
steps. This was error, as it was a jury question whether, 
under the evidence, plaintiff's position on the steps was s0 
maintained over a period of time as to constitute “riding 


thereon within the meaning of the ordinance. (Connard v. 
Pacific Electric Ry. Co., Cal. Supreme Ct.). . .] 400,757. 


Contractor’s Liability —Plaintiff’s water line was damaged as 
the result of the construction of a highway by defendant 
contractor. Defendant was exempt from liability since tt 
carefully, and without negligence, constructed the highway 
under the constant supervision of the state engineers, ac- 
cording to the plans and specifications furnished by the state, 
and if plaintift was entitled to compensation, this right 
existed only as against the state or its public agencies. 
(Marin Municipal Water District v. Peninsula Paving Co., 


Cal. Dist. Ct. of App.).. . ] 400,766. 


Government’s Liability.—Plaintiffs sought to recover for loss 
of crops and damage to their land by reason of the over- 
flow of a river, alleged to have been caused by the acts 0 
defendant in creating a navigable channel and by the con- 
struction of river improvements. The action was dismissed 
as plaintiffs failed to plead or prove any situation from 
which could be deduced an intention to take plaintiffs’ prop 
erty or an implied agreement by the United States to pay 
therefor. (Goodman v. United States of America, U. S. Dist. 
Ct., S. D. Ia.).. . 400,760. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Railroad’s Liability.—The trial court correctly granted defend- 
ant’s motion for nonsuit, since defendant railroad, in a suit 
for ordinary negligence, was not liable for an injury to 
plaintiff, who crossed the tracks at a point where people 
were accustomed to cross, when the undisputed evidence 
showed that plaintiff had an unobstructed view of the tracks 
for at least ten feet and could have discovered that a train 
was approaching, and thereby avoided the injury, by simply 
looking along the track. (Lassiter v. Atlanta & West Point 
R. Co., Ga. Ct. of App.) . . .{ 400,770. 


Hotel Owner’s Liability.—Plaintiffs sued to recover damages 
for injuries received while guests at defendants’ hotel when 
the hotel was destroyed by fire. Judgment for plaintiffs was 
reversed, as the evidence did not show that under all 
the facts and circumstances defendants failed to exercise 
such care as a person of reasonable prudence and foresight 
would have exercised under the same or similar circum- 
stances. (Tex. Hotel Co. of Longview v. Cosby, Tex. Ct. of 
Civil App.)... 400,768; (Tex. Hotel Co. of Longview v. 
Jones, Tex. Ct. of Civil App.). . . 400,769. 


Carrier’s Liability—Plaintiff sued to recover for damages to 
a shipment of 250 bags of green coffee caused by an un- 
precedented flood while the shipment was in the hands of 
defendant carrier. Judgment was entered for defendant, 
as plaintiff did not prove that defendant’s agents failed to 
exercise the care and diligence of reasonable persons simi- 
larly situated in anticipating the danger and in taking 
adequate measures to prevent the water damage to the 
coffee. (Standard Brands, Inc. v. Boston & Maine R. R., 
U. S. Dist. Ct., D. Mass.) .. . 400,773. 


Contributory Negligence.—Plaintiff, while walking on defend- 
ant’s right of way, stepped in front of a southbound engine 
and was thrown unconscious, beside the tracks. Some ten 
or fifteen minutes later, a northbound train came along 
and passed over plaintiff’s arm and severed it completely. 
The trial court instructed the jury that if plaintiff was 
guilty of contributory negligence when struck the first time, 
such negligence was continuing and sufficient to bar re- 
covery for the subsequent event wherein he lost his arm. 
This was error as it was a jury question whether the first 
negligence was the proximate cause of the loss of the arm. 
(Kinderavich v. Palmer, Conn. Superior Ct. of New Haven 
County)... 400,771. 


“Vessel” Defined.—Libelant brought an action to recover for 
the wrongful death of decedent, who was killed while a 
passenger on respondents’ seaplane when the plane fell into 
the sea, broke into pieces and sank. The plane was not a 
“vessel” within the meaning of a statute which entitled 


respondents to limit their liability. (Noakes, Exrx. v. Im- 
pertal Airways Ltd., U. S. Dist. Ct., S. D. N. Y.)... 400,758. 


Res Ipsa Loquitur.—In an action to recover for damage done 


to plaintiff's dwelling house by reason of the freezing and 
bursting of the pipes and radiators of the hot water heating 
system installed in her house, the doctrine of res ipsa 
loquitur had no application since the instrumentalities in- 
volved were not under the exclusive management and con- 
trol of defendant. (Brown v. St. Louis County Gas Co., St. 
Louis (Mo.) Ct. of App.). . .] 400,759, 


*% LIFE * 


Misrepresentations in Application.—When answering questions 
in an insurance application, misrepresentations regarding 
Previous illnesses and surgical operations are sufficient to 
avoid the policy subsequently issued, and the actual state 
of good health enjoyed by the insured is immaterial. (Butler 
anaes Mutual Life Ins. Assoc., Tex. Ct. of Civ. App.)... 


Statement Regarding Health.—In the absence of fraud, state- 
ments made in an application for insurance are regarded 
as representations and not warranties, so that an averment 
of good health is only an opinion when made without 
knowledge of any latent disease, and does not constitute 
grounds for avoiding the policy. (Prudential Ins. Co. v. Zak, 
Okla. Supreme Ct.).. 500,662. 


Intent to Deceive.—Plaintiff recovered on a life insurance 
policy, when the jury found that he did not know of the 
insured’s death at the time he paid the first premium and 
accepted delivery of the policy on behalf of insured; for 
intent to deceive is a necessary element of fraud in con- 
cealing information which the insurer has a right to know. 
Cann Life Ins. Co. v. James, Ala. Supreme Ct.)... 


Premium Payment Refused.—Proof of refusal to accept pre- 
mium payment when tendered will excuse the non-payment 
of that and subsequent premiums, and identification of the 
agent so refusing need not be personal if the status as agent 
is shown. (Matthews v. Metropolitan Life Ins. Co., App. 
Dept. Superior Ct, Los Angeles County, Cal.).. . 500,660. 


Agent’s Contract.—When the sole evidence of an alleged modi- 
fication of an agent’s employment contract is found in two 
letters and the unsupported testimony of the agent himself, 
the trial judge is not abusing his discretion in refusing to 
grant a new trial on the ground that the jury’s verdict is 
against the weight of the evidence. (Pierce v. Conn. Gen. 
Life Ins. Co., U. S. C. C. A., 3rd C.).. . 500,656. 


Rejection of Premiums.—An insurance company was held to 
have waived its right to refuse premiums collected by a 
special agent when the insured had made prior payments 
to the same agent, and the company had acquiesced in this 
procedure. The doctrine of estoppel was invoked, and the 
defense of non-payment with regard to a premium was 
overruled. (Southland Life Ins. Co. v. Lawson, Tex. Ct. of 
Civ. App.). . . J 500,665. 


Impaired Mentality as Disability—Loss of judgment and dis- 
cretion through brain injuries, suffered in an automobile 
accident, entitles the insured to disability payments, when 
he cannot carry on his former business, and premiums paid 
during disability may be recovered, if expressly waived by 
the policy. (Equitable Life Assur. Soc. v. Bomar, U. S. 
C. C. A., 6th C.)...7 500,663. 


Date of Claim for Disability—When the policy required suits 
thereon to be brought within two years of the time the 
cause of action arose, plaintiff’s entire claim was not barred 
when suit was filed within two years of the time when a 
claim for the last payments could have been made. (Powell 
v. Liberty Industrial Life Ins. Co., Inc., La. Ct. of App.)... 


{ 500,671, 


Surrender Charge Deduction.—When the insurance contract 
rovides for automatic insurance to the extent purchasable 

a premium in the amount of the cash surrender value 
after lapse of the policy, such value if computed as defined 

in the contract, and deduction of a surrender charge is 
allowed under the Arkansas courts’ determinations. (Go- 


lightly v. New York Life Ins. Co., Miss, Supreme Ct.)... 
q 500,661. 


Settlement Procured by Fraud.—Expressions of opinion by 
agents of an insurer, with regard to the effect of misrepre- 
sentations in the application for insurance as to the bodily 
health of insured, do not constitute fraud sufficient to cancel 
a settlement agreement obtained at the time; for the plain- 
tiff was not deceived thereby, nor did mere conjecture as 
to the slight chances of recovery under the policy amount 
to fraudulent statements of fact. (Lincoln-Income Life Ins. 
Co. v. Kraus, Ky. Ct. of App.) . . .{ 500,658. 


Burden of Proving Accidental Death.—When the circumstances 
of death are open to question, the plaintiff, attempting to 
recover double indemnity for accidental death, must prove 
the fact of accident, before the defendant is compelled to 
prove suicide, and plaintiff’s failure so to do will properly 
result in a directed verdict. (Anderson v. New York Life 
Ins. Co., Fla. Supreme Ct.) . . .f 500,664. 


Erroneous Payment.—Where beneficiaries have been changed 
contrary to the provisions of the policy, and payment has 
erroneously been made, no equitable defenses to duplicate 

ayments can be made in a suit in which those non-resident 
Cnetnasion are not parties. (Geenty v. Phoenix Mutual Life 
Ins. Co., Conn. Superior Ct.).. . ] 500,659. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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LIFE—Continued 


Right to Fraternal Benefit Proceeds.—One named as benefi- 
ciary in a fraternal society benefit certificate must prove 
that the deceased was dependent upon him, if he is a stranger 
to the blood line of deceased, for the statute limits such 
benefits to those within the fourth degree of consanguinity, 
unless dependency is proven, and this requirement cannot be 
waived. (Mizanin v. Mihuc, Pa. Superior Ct.).. .{ 500,668. 


Agent’s Claim for “Conservation Commission” Denied.—Where 
the agent’s contract of employment contained provisions 
relative to “Conservation Commission” in conflict with the 
provisions of local law, the agent’s claim for such commis- 
sion was denied. (Cronin v. Metropolitan Life Insurance 
Company, Mass. Supreme Jud. Ct.). . .{ 500,670. 


Libel Against Insurance Company.—In a suit for defamatory 
statements made over the radio by defendant’s station, the 
defenses of qualified privilege, truth, and fair comment were 
held insufficient; for no duty to make the utterances existed, 
the allegations of truth were too indefinite and not con- 
nected to the proper complaints, and there could be no fair 
comment without a relation of facts. (Metropolitan Life Ins. 
Co. v. Knickerbocker Broadcasting Co., Inc., N. Y. County, 
N. Y., Supreme Ct.). . . J 500,669 


Basis of Expert’s Testimony.—Claiming disability, plaintiff at- 
tempted to justify the non-payment of premiums by proving 
cardiac neurosis, and presented as an expert witness the 
family physician, who refused to base his opinion on spe- 
cific symptoms enumerated, but volunteered it upon the 
medical history, which he did not state. Such evidence 
was ruled inadmissible, since the jury must be shown the 
facts upon which the opinion is based, so that they may 
determine whether the conclusions are justified. (Peters v. 
Mutual Life Ins. Co. of N. Y., U. S. C. C. A., 3rd C.). 

q 500,657. 


Bonus Applied to War Risk Premiums.—No authority is given 
to the United States to apply bonuses and adjusted com- 
pensation as credits on the payment of premiums for war 
risk insurance, except in certain special circumstances set 
forth in 38 USCA 516b. (Gibson v. U. S., U. S. Dist. Ct., 
E. D. Ky.). . . 500,673. 


Defense Barred in War Risk Suit—The government’s defense 
of antecedent disability was barred by the provisions of 
the War Risk Insurance Act, as amended in 1930, and the 
court erred in admitting evidence to establish that defense. 
(Byrd v. U. S., U.S. C. C. A., 10th C.). . .§ 500,672. 


*% AUTOMOBILE 


Damage to Real Property.—In action for damage to real 
property claimed to have been caused by an unlawful and 
malicious entry upon the plaintiff's premises by a truck 
driver employed by defendant, the judgment entered in 
favor of defendant is reversed because of prejudicial con- 
duct on the part of defendant’s attorney. (Houck v. Tucker 
Truck Lines, St. Louis (Mo.) Ct. App.). . .§701,514. 


Intersection Collision.—Plaintiff’s wife was killed when her 
car, which had entered the intersection on a green traffic 
signal, was hit by defendant’s ambulance, which entered 
the intersection against the red light. Judgment for de- 
fendant is reversed because of irreconcilable conflict in the 
jury’s answers to special issues involving deceased's negli- 

ence and failure to to keep a proper lookout. (Edson v. 
Porre-Feles Funeral Home, Tex. Ct. Civ. App.). . .¥ 701,518. 


Railroad Crossing Collision.—Statute requiring lights on en- 
gines held to apply only to road engines and not to switch- 
ing engines. It was an engine of the latter type which 
struck the car in which plaintiffs were riding. (Southern 
Railway Co. v. Gibson, Tenn. Supreme Ct.).. .f 701,520. 


Preferred Highway.—In an action growing out of a collision 
between a motorcycle, which was traveling on a preferred 
highway, and a car which turned right onto said highway, the 
court did not err in instructing the jury with regard to the 
duty of the driver of the car to stop before entering the 

we highway. (Saxton v. Tucker, Ky. Ct. App.) 
1,524. 


Trailing Vehicle—Instruction imposing upon the driver of a 
trailing vehicle the duty of staying at a safe distance to the 
rear and of keeping his car under such control that he could 
stop it within the intervening distance was held to be prejudicial 
error. (Fahrenholtz v. Loomis, Ky. Ct. App.)... 701,525. 


Head-on Collision with Street Car.—Passenger in car which 
was driven upon tracks at a time when a street car was known 
to be approaching held guilty of failure to use due care for 
her own safety and of contributory negligence. (Cincinnati, 
Newport & Covington Ry. Co. v. Cooper, Ky. Ct. App.)... 
{ 701,526. 


Payment of Full Liability by Insurer.—Where insurer paid the 
full amount of its liability under an automobile policy in 
an action by an injured minor, having defended that action, 
it is not obligated to pay any part of any judgment that 
might be recovered by the minor’s father or to defend an 
action by him. (Lumbermen’s Mutual Casualty Co. v. Mc- 
Carthy, N. H. Supreme Ct.).. .¥ 701,528. 


Plaintiff on Highway Struck by Passing Car.—Plaintiff stepped 
out of his parked car on the left and was standing with his 
hand on the door waiting for an approaching car to pass, 
there being sufficient space for cars going in both directions 
to pass, when he was struck by a car traveling in the same 
direction as his car was headed. The court held that plaintiff 
had a lawful right to be on the highway and there was no 
showing that he was guilty of contributory negligence as a 
matter of law. (Brenning v. Remington, Neb. Supreme Ct.) 


. 701,532 


Road Under Construction.—Plaintiff was injured when the car 
in which he was riding left the road that was being repaired 
by defendant and turned over a number of times. An 
employee of defendant had given a signal while facing the 
car in which plaintiff was riding that appeared to be a signal 
for them to proceed. Evidence as to the condition of the 
road and whether or not it gave way under the car was 
conflicting. The order of the court granting plaintiff a new 
trial after judgment for defendant is upheld. (Nevada Rock 
& Sand Co., Inc. v. Grich, Nev. Supreme Ct.) .. .{ 701,533. 


Car Shooting Out into Street.—As plaintiff approached the 
driveway out of which defendant was driving he saw the 
car and took his foot off the gas when defendant shot out 
in front of him. Plaintiff applied the brakes on his car 
and pulled to the right, but his car was struck. The court 
found for plaintiff and exceptions taken by defendant were 
overruled. (Gregoire v. illett, Vt. Supreme Ct.). 

.. 701,534. 


his 
een 


Driving on Unsafe Road.—Where defendant was drivin 
car over a road along which he knew bridges had b 
washed out and other damage had been done by storms 
and floods, the jury was justified in finding that he was 
grossly negligent in driving at an excessive speed and fail- 


ing to keep his car under control. 
Supreme Ct.).. .§ 701,537, 


Rear-end Collision.—Failure of defendant to keep a lookou 
for traffic in front of him as he drove a car over the cres 
of a hill, resulting in his driving said car into the rear of 
plaintiff’s car which had come to a stop alongside the curb 
amounted to negligence so as to make him liable to plaintiff 
for resulting damages. (Hudson v. Brown, La. Ct. App.).. 
q 701,542. 


Child Falling from School Bus.—Failure to introduce evidence 
sufficient to prove plaintiff's claim that defendants who 
operated school bus were negligent in not having the bus 
equipped with a secure door lock, justified the jury in 
finding that the sole cause of the minor’s falling from the 
bus was the conduct of said minor. (Harrison v. McVeigh, 
Ga. Ct. App.). . . 701,547. 


Place of Accident.—Where it was established that the accident 
occurred as a result of the conduct of one of the defendants 


(Ellison v. Colby, Vt: 


joining both employee and employer was properly brought in 
woe (McCulloch v. Withers, Tex. Ct. Civ. App.)... 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Exclusion Clause.—A policy, which excludes from its coverage 
the use of the insured truck in towing trailers or semi- 
trailers, covers a loss sustained when the end gate of the 
truck fell and mashed a man’s hand while the truck was 
standing on a lot to which it had hauled a cement mixer 
which was still attached at the time of the accident. (Mary- 
one pegeets Co. v. Aguago, U. S. Dist. Ct., S. D. Cal.) 


Wrongful Death Action.—In an action for the wrongful death 
of plaintiff’s wife, the jury returned a verdict in favor of 
plaintiff and there being no reversible error shown on 
appeal, its verdict is affirmed. (Meyer, Adm’r v. Agren, 
Minn, Supreme Ct.)...{ 701,527. 


Box Cars Pushed Across Highway.—Jury’s finding for plain- 
tiff on his claim that defendant’s train of freight cars was 
suddenly pushed across the tracks into the path of his car 
at a time when he could do nothing to avoid running into 
said cars was justified. (Chicago, R. I. & P. R. Co. v. 
Richerson, Okla. Supreme Ct.).. . 701,530. 


Guest’s Failure to Show Gross Negligence.—Plaintiff was riding 
as a guest in defendant’s car which was being driven pru- 
dently when it came upon a curve, crossed to the wrong 
side of the road, whereupon one side of the car seemed to 
sink, got out of the driver’s control and hit a telephone pole. 
The court found that plaintiff failed to show gross negli- 
gence which was necessary to entitle her to recover. (Kelley 
v. Anthony, Vt. Supreme Ct.) . . . | 701,535. 


Intended Acts.—In an action where plaintiff’s and defendant’s 
cars, traveling in opposite directions, collided, the court 
found that defendant intended to drive his car on the left 
of the center line of the highway in violation of statute and 
therefore intended the consequences of his act. Plaintiff is 
held entitled to a certified excution. (Benway v. Hooper, 
Vt. Supreme Ct.).. . 701,536. 


rong Side of Road.—Where physical facts existing after the 
collision and the testimony of defendants’ witnesses operate 
to show that plaintiff’s decedent had probably driven his 
car to the left of the center line of the highway to avoid 
hitting a truck which was parked along the shoulder of 
the road, judgment for defendants will not be disturbed. 
(Middleton v. Scaife, La. Ct. App.). . .] 701,544. 


overnmental Function of Municipality—Policemen engaged 
in chasing a suspicious car, after receiving a broadcast to 
be on the lookout for certain persons suspected of murder 
and larceny, are performing a governmental function on 
behalf of the municipality and the latter is not liable for the 
negligence of said policemen while so engaged. (Taylor, 
Adwm’r v. City of Berwyn, Ill. Supreme Ct.).. . 701,541. 


xercise of Due Care.—Where neither plaintiff looked for cars 
coming from the south as they approached an intersection, 
and the rear of their car was struck by defendant’s car 
which had approached from the south, the court held that 
plaintiffs had not been in the exercise of due care for their 
own safety and were not entitled to recover. (Kirchoff v. 
Van Scoy, Ill. App. Ct.)... 701,545. 


Respondeat Superior.—Where at the time of the collision 
defendant’s employee was returning to his home after having 
had lunch with a friend, said employee having completed 
his day’s work before lunch time, he was not acting on 
behalf of his employer and the latter is not liable for his 
negligence in bringing about a collision with the car in which 

laintiff was riding. (Blackwell Cheese Co. v. Pedigo, Okla. 
Seneemne Ct.). . .§ 701,516. 


ocation of Car.—Plaintiff’s evidence held insufficient to sup- 
port verdict in his favor where defendant claimed that at 
the time of the alleged accident his car was in a garage for 
repairs. (Davis v. Bennett's Adm’r, Ky. Ct. App.) . . . 701,521. 


arage Employee’s Negligence—The owner of a car is not 
liable for the negligence of an employee of a garage where 
the car had been taken for repairs, although at the time the 
employee was returning the car to its owner. (Fisher v. 
Clark, Ga. Ct. App.). . .] 701,548. 


Joint Enterprise—In order for a passenger in a car to be 


engaged in a joint enterprise with the operator thereof, it 

must be established not only that the use of the car was for 

the joint benefit of both, but that both had equal rights in 

the control of the car. Where one element is missing, there 

is no joint enterprise. (Pryor v. LeSage, Tex. Ct. Civ. App.) 
{ 701,538. 


Ownership of Truck.—Plaintiff was injured when the mule he 


was riding was struck by a truck driven by one Bridges, 
who plaintiff claimed was the agent of one Eznack. It was 
shown that the brother of Bridges was attempting to pur- 
chase this truck from Eznack’s brother. However, there 
was no showing that Bridges was an employee or agent 
of Eznack. Judgment for defendant Eznack is affirmed. 
(Bolton v. Eznack, La. Ct. App.).. .§ 701,543. 


Res Judicata—A former action between the same parties, 


growing out of the same set of facts, wherein judgment 
was for defendant was held res judicata in a subsequent action 
by plaintiff wherein she claimed that the addition of an 
allegation which had been omitted in the first action oper- 
ated to constitute said second action a new cause of action. 
(Browne v. The Merchants Co., Miss. Supreme Ct.)... 
q 701,515. 


Instructions.—Where the evidence as to how the collision in 


which plaintiff was injured occurred was conflicting, and 
the evidence tending to support defendant’s claim that the 
driver of the car in which plaintiff was riding was intoxi- 
cated, was insufficient to support an instruction based on 
such issue, the giving of such instruction was prejudicial 
error. (Tipton v. Estill Ice Co., Ky. Ct. App.).. .¥ 701,522. 


Amount of Verdict.—A verdict for $2500 for injuries sustained 


was upheld where it was shown that plaintiff had incurred 
medical expenses up to $400, had suffered considerable pain 
for over a year, and would probably continue to do so. 
(Sullivan v. Saylor, Ky. Ct. App.) . . .§ 701,523. 


Changed Testimony.—Where in an action brought by plaintiff 


to recover damages resulting from a collision between his 
truck and defendant’s train, plaintiff changed his testimony 
from that given in a previous case growing out of the same 
collision wherein plaintiff was only a witness, the court 
found that his testimony was unreliable and entered judg- 
ment for defendant. (Hebert v. Boston & Maine R. R. Co., 
N. H. Supreme Ct.). . .§ 701,529. 


Amount of Verdict.—A verdict for $20,000 was upheld where 


plaintiff was injured permanently in an automobile accident, 
it being shown that he had previously earned from $200 
per month upwards, had a life expectancy of 21.63 years 
and incurred medical expenses amounting to $1,324.55. 
(Purdy v. Swift and Co., Calif. Dist. Ct. App.) .. .¥ 701,531. 


Wilful and Wanton Count.—Where plaintiff’s petition con- 


tained a count on wilful and wanton negligence, but no 
evidence was introduced to support such count, the court 
should have withdrawn the same from the consideration of 
the jury and failure so to do constituted reversible error. 
(Greene, Adm’x v. Noonan, Ill. Supreme Ct.). . .[ 701,540. 


Removal of Cause of Action.—Plaintiff, a resident of Georgia, 


instituted a suit in South Carolina growing out of a collision 
occurring in the prior state against defendant, a resident of 
Pennsylvania, who moved to have the cause removed to 
the federal district court. The removal was effected and 
then defendant moved to quash the summons and service. 
The court, however, denies such motion and assumes juris- 
diction. (Peeples v. Ramspacher, U. S. Dist. Ct., E. Dist. 
S. C.)...9 701,539. 


Photographs of Windshield of Car.—Photographs of the wind- 


shield of defendant’s car taken a week after the accident 
did not present a true picture of its condition on the day 
of the accident, and their admission into evidence was 
prejudicial to defendant. (Krum, Adm’x v. Rogers, Ill. 
App. Ct.) . . .] 701,546. 


Paragraph ({]) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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